INTRODUCTION
My English is good, my Spanish is okay, and my French is nonexistent. I was panicking. I was in a foreign country and I could not speak the language. My hike through the woods had turned into a disaster after some unknown critter bit me. I went to the Swiss doctor prepared to use sign language to get her to understand that I needed to know that it was not a tick bite. The doctor smiled and said "hello." Thankfully, she spoke English. After she examined the bite, she assured me that it was just an ordinary insect bite.
While she wrote out a prescription for antibacterial cream, she asked me the reason for my stay in Switzerland. I told her about my research on physician-assisted suicide. In response, she told me that she had written a prescription for lethal medicine earlier that week so a man could end his life. The doctor's eyes became misty as she described the eighty-two year old man who had suffered from terminal stomach cancer. Because her only involvement was writing the prescription, the doctor stated that she did not feel like she had assisted in the suicide. She viewed herself as more of a facilitator. I 2 agreed with her assessment.
While conducting research for this article, I came across the quote, "Pain is inevitable; suffering is optional."
3 With the advances in medical technology and the creation of new drugs, health care providers have taken great steps to ensure that patients can manage their pain effectively. Thus, the average person does not have to suffer the pain brought on by injury, disease, and age. Nonetheless, for many patients, there comes a time when pain wins, and the suffering becomes inevitable. For those patients, the only alternative may be the ingestion of enough medication to permanently end the pain. The fact that most suicide attempts are unsuccessful 4 indicates that people need help determining the correct dosage of medicine to consume in order to commit suicide. As experts in palliative care and medication, it is logical for that assistance to come from physicians.
After Carnegie-Mellon computer science Professor Randy Pausch was diagnosed with terminal pancreatic cancer, he gave an inspirational last lecture to his class. Prior to his death, Professor Pausch wrote a book based on his lecture. 5 The book serves as a legacy for his wife and three small children. Professor Pausch tolerated the pain so he could spend his last days with his family. But thousands of terminally ill patients do not want to emulate Professor Pausch; those persons search for a way out of an existence filled with constant pain and hopelessness.
One way for these persons to make a graceful exit is physicianfacilitated suicide. Currently, physician-facilitated suicide is available only in three states: Montana, Oregon, and Washington. But even in years before her body finally died. By that time, Anna's children had already progressed through all the stages of grief. 7 Doctors provided Mary and Anna with the best available medical care. Yet, they still suffered horribly. Under the current legal regime, neither Mary nor Anna would be entitled to the option of physicianfacilitated suicide. Only three states permit physicians to provide the knowledge and or means by which a patient can commit suicide. 8 Two of those states, Oregon and Washington, authorize physicianfacilitated suicide by statute.9 Although Mary suffered from an incurable, irreversible physical condition, she would not be eligible to take advantage of the statutory provisions of either Oregon or Washington because she did not have a "terminal disease" within the meaning of those statutes. 10 Mary did not qualify for terminally ill status because doctors predicted that she had more than six months to live. Anna would not have been a candidate for physician-facilitated suicide because she was physically healthy. It was only her mind that was dying slowly.
Is it ethical to refuse these women the chance to make a graceful exit? In a state with physician-facilitated suicide, shouldn't these women have that option?
B. Exiting Gracefully
In the United States, the law recognizes that a person has the right to refuse medical treatment.' That right exists even if the refusal of medical treatment will lead to death.12 Recently, the mother of one of my friends needed emergency surgery to remove her stomach after a ruptured tumor caused severe internal bleeding. The eighty-one-yearold woman calmly told her doctors that she was going to leave the world -with all of her body parts intact. Consequently, the doctors 12 Adamson, supra note 11, at 466.
watched passively as she died, attempting to make her comfortable until her last breath. But even as she complained of being tired of suffering, the doctors' only option was to increase her pain medication. If her doctors took a more active role in my friend's mother's death, they might have been prosecuted for murder. Active euthanasia is not legal in any jurisdiction in the United States.
There are two types of euthanasia: passive and active. Passive euthanasia occurs when the doctor omits treatment and permits the patient to succumb to the disease; active euthanasia refers to when the doctor takes step to end the patient's life.' 3 In my friend's mother's case, the doctor honored the patient's request for passive euthanasia.
If Dr. Jack Kevorkian had his way, however, this story would be different. According to Dr. Kevorkian, an advocate for active euthanasia and a primary figure in the aid-in-dying movement, dying and suffering patients deserve the right to die with dignity. To achieve that goal, Kevorkian advocated that physicians be allowed to actively assist patients who wanted help dying.1 4 But even legislators in the jurisdictions that have legalized physician-facilitated suicide have refused to go as far as Kevorkian recommended. As opposed to euthanasia, physician-facilitated suicide occurs when a licensed physician supplies lethal medication to a patient so that the patient can use the medication to end his or her own life. Currently, in Oregon and Washington, physicians can provide the means for the patients to end their lives, but they cannot administer the lethal medication.I 7
The purpose of this Article is not to debate whether physicianfacilitated suicide or even euthanasia should be legal. Rather, my objective is to focus on how the states that have legalized the practice can ensure that it is properly regulated and available to those persons who want it.1 8 To achieve that goal, I must address some of the concerns of opponents of physician-facilitated suicide.
In Part I, I describe the applicable laws in Washington, Oregon, and Montana. I discuss the legal landscape in Montana to show that, even if the legislature does not legalize physician-facilitated suicide, the court may step in to permit a suffering person to exit gracefully. In Part II, I examine the manner in which the Oregon and Washington statutes address some of the main concerns raised by opponents of physician-facilitated suicide. I also note some of the concerns that the statutes do not address.
Finally, in Part III, I explore ways in which the application of the statutes may be expanded to make physician-facilitated suicide available to people like Mary and Anna so they can exit gracefully. I make two primary recommendations. After receiving the lethal medication from their physicians, in some cases, patients should be able to request help to take the medication from non-medical personnel, including friends and family.' 9 Moreover, legislatures and courts should recognize that the traditional definition of "terminal" is not adequate to meet the needs of all persons desiring to exit gracefully. With these changes in place, courts and legislatures may begin to truly effectuate the interests underlying physician-facilitated suicide.
I LEGALIZING THE USE OF PHYSICIAN-FACILITATED SUICIDE
The law recognizes that people have the right to refuse medical treatment.
2 0 Because a majority of states no longer criminalize suicide, people in most states also have the right to take their own lives.21 However, the right to physician-facilitated suicide is not a 22 fundamental right.22 Therefore, states have the authority to make the 18 This Article is a part of a larger writing project that I will work on as a visiting researcher at the Brocher Foundation in Geneva, Switzerland. Deciding to resolve the issue on a consent theory rather than on constitutional grounds, the court held that physicians who assist in suicides could use the consent defense to avoid prosecution for homicide because physician-assisted suicide was not contrary to the public policy of the state. 4 0 The court reasoned that physician-assisted suicide did not constitute "violent, peace-breaching conduct" that endangered the lives of others, 4 1 nor did it violate any state laws.
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The court opined that a physician who helped a person commit suicide did not violate the state's homicide statute. 44 The physician's role was limited to providing the terminally ill patient with the means to end his or her life. Hence, because the physician did not force the patient to take the medication, the person's death was not a direct result of the physician's actions, nor did the physician's conduct amount to any other crime. In Montana, it is not a crime to commit suicide. Therefore, by providing the lethal medication, the physician was not .45 aiding in the commission of a crime.
Lastly, the Montana Supreme Court stated that physician-assisted suicide did not violate the provisions of the Terminally Ill Act.4 That Act gives doctors who comply with patients' requests to withhold or withdraw life-sustaining treatment immunity from criminal and civil liability.
4 7 By immunizing the physicians' conduct, the legislature indicated that it was in the public's interest to permit patients to refuse medical treatment even if that refusal will result in death. Furthermore, nothing in the Act indicated that physicians cannot go a step further and provide patients with the means to end their lives. 48 A physician who withdraws medical care is directly involved in the death of the patient. By contrast, a physician who supplies the patient with the means to end his or her life is only indirectly involved in the patient's death. 4 9 As a result, the court concluded that if direct .physician assistance was not against public policy, neither was 50 indirect physician assistance.
The legislature's intent in enacting the Terminally Ill Act was to ensure that a terminally ill patient was given the opportunity to 51 choose the time and manner of his or her death. Permitting physician-assisted suicide will help to carry out that intent. Thus, the court held that it was not against public policy for a physician who assisted in a suicide to use consent as a defense to a homicide charge. As a consequence of the Baxter decision, terminally ill patients in Montana may receive assistance to die from willing physicians. However, nothing in the decision prevents the legislature from banning the practice in the state. Consequently, Montana residents are forced to live with uncertainty when it comes to the availability of physician-facilitated suicide. That uncertainty may discourage suffering persons from seeking assistance to end their lives. A dying person may not have the time or energy to engage in a court battle. Persons living in states that statutorily permit the practice are in a better position to exit gracefully because there are mechanisms in place for them to receive aid in dying.
B. Legalizing Physician-Facilitated Suicide Through Legislative Action
In passing the Oregon Death With Dignity Act in late 1997, Oregon became the first state to make physician-facilitated suicide legal by statute. 5 Washington enacted its own Death With Dignity Act in the fall of 2008;S4 the provisions of the statutes are similar. Under both, a capable, terminally ill adult resident may request a prescription for lethal medication from a physician. After acquiring the medication, the person can ingest it if and when he or she so desires. The statutes focus upon the person's capacity to request the medication and the person's adherence to the procedures necessary to request the medicine. To be eligible to receive the lethal medicine, the person must meet the conditions set forth in the statutes and follow the procedures mandated by the statutes.
Necessary Characteristics of the Patient
Patients' eligibility for physician-facilitated suicide depends on meeting specified criteria. First, patients must be residents of the 56 states. To be considered a resident, the patient must show a connection to the state. It is not difficult for patients to meet the return. In addition, the statutes require that the patient seeking the lethal medication has a terminal disease, which in turn is defined as a disease that is "incurable and irreversible." 5 Furthermore, under the statute, a terminal disease must mean that doctors expect the person to die within six months of the diagnosis. 59 In addition, the patient must be able to make health care decisions and communicate them to the appropriate medical personnel.60 Prior to requesting the medication, the patient need not undergo counseling. 6 1 However, a patient who is deemed to be suffering from a psychiatric or psychological disorder or depression causing impaired judgment must go through counseling to be considered competent to receive the lethal medication.62 The requirement of mental competency does not aply to the rescission of the request to receive the lethal medication. As a result, a mentally incompetent patient may change his or her mind and withdraw his or her request for the medication. 
The Mandated Procedures
Patients deemed eligible to make the request must follow the procedure set forth in the statutes. Traditionally, when the law sets forth requirements for a person to make a life-changing decision, the execution process is rigid. For instance, a person making a will must usually have it signed, witnessed and/or acknowledged. The Oregon and Washington statutes require the patient seeking life-ending medication to follow a set procedure; the mandated process is actually similar to the will execution process.
After the patient meets the initial statutory capacity mandates, the patient's decision to request the lethal medication must be informed, and the request must be executed in conformance with the statutory requirements. The patient cannot make an informed decision unless the physician makes sure that the patient understands the medical diagnosis and prognosis; the potential risks and probable results of taking the medication;66 and the other available options including 67 comfort care, hospice care and pain control. This informed consent is similar to the consent a patient has to give before a physician can perform a medical procedure on the patient.68 The purpose is to ensure that the patient has all of the relevant facts before making the 69 decision to request the lethal medication.
The patient must also sign and date the written request for the medication. In the patient's presence, at least two persons must attest that "to the best of their knowledge and belief the patient is capable, acting voluntarily, and is not being coerced to sign the request." 7 0 The law restricts the pool of persons who can serve as witnesses to protect the interests of the patient. Thus, one of the witnesses must be 64 7 ' Further, the doctor caring for the patient is not permitted to act as a witness to the request.72 Nevertheless, when the patient is a resident of a long-term care facility, one of the witnesses must be a person designated by the facility. 73 After the request is made, another physician must examine the patient's medical records to confirm the diagnosis. 74 Oregon and Washington have attempted to regulate the use of physician-facilitated suicide in a manner that protects the rights of patients and the interests of physicians. Patients are given the opportunity to choose to exit gracefully. The statutory requirements ensure that a patient's choice to obtain the lethal medication is voluntary and that the patient can change his or her mind at any time. The rights of the patient are further protected by the existence of a 75 76
waiting period and reporting requirements. The statutes protect physicians from civil and criminal liability. By enacting the statutes, the legislatures attempted to address several key concerns raised by the opponents of legalized physician-facilitated suicide.
71 In order to be considered disinterested, the person must not be: "(a) A relative of the patient by blood, marriage or adoption; (b) a person who at the time the request is signed would be entitled to any portion of the estate of the qualified patient upon death under any will or by operation of law; or (c) an owner, operator or employee of a health care facility where the qualified patient is receiving medical treatment or is a resident." OR. 
II REGULATING THE USE OF PHYSICIAN-FACILITATED SUICIDE

A. Legislative Solutions to Common Concerns Over PhysicianFacilitated Suicide
Persons who think that physician-facilitated suicide should not be legal have expressed concerns about the safety of specific segments of the population. In particular, they fear that patients who are part of vulnerable populations will be disadvantaged by the existence of legal physician-facilitated suicide. This fear stems from the philosophy of eugenics, a movement devoted to improving the human species by controlling heredity. 79 In addition, opponents of physician-facilitated suicide worry about physicians who may have a Kevorkian complex that leads them to think that all of their terminally ill patients are better off committing suicide. These persons were concerned that legalizing physician-facilitated suicide might make physicians more comfortable with euthanasia.so Based upon their biases and prejudices, physicians may decide that some lives are more worthy or better lived than others. 81 Instead of being considered a last resort option, doctors may see physician-facilitated suicide as the first treatment option for some terminally ill patients. 82 When enacting physician-assisted suicide statutes, the legislatures of Oregon and Washington appeared to be mindful of the concerns expressed by those persons opposing the legislation.
Targeting the Elderly and Disabled
Persons opposing the legalization of physician-facilitated suicide have argued that, to reduce end-of-life costs, doctors may pressure the elderly and the disabled to request the lethal medication. 83 Some opponents also fear that the elderly and the disabled may be targeted as candidates for physician-facilitated suicide based solely upon their age and infirmities. They contend that physicians may aggressively encourage terminally ill elderly or disabled patients to consider physician-facilitated suicide in cases where they would not do so with 84 patients who are younger and/or able-bodied. Or given the lack of quality of life, some doctors may assume that those patients would want to request the lethal medicine. Bioethicist Wesley J. Smith contends that the elderly and the disabled are often made to feel like they have a duty to die so they will not be a burden on society and their families. 85 The legislatures attempted to address these concerns. The statutes explicitly state that a patient's eligibility for physician-facilitated suicide cannot be based exclusively on his or her age or disability. Hence, those characteristics alone should not result in the presumption that the patient would want physician aid in dying. This clarification and other safeguards in the statutes reduce the chance that elderly and disabled patients will be sacrificed to save medical costs.
However, it is unclear if the language in this statute is sufficient to address the concerns put forth by opponents of physician-facilitated suicide. For the statutory preclusion to mean anything, doctors must be better educated about the needs of elderly and disabled patients and must be taught that those lives have value.
Encouragement for Suicidal Persons
Some persons feel that citizens who are already suicidal might perceive legalized physician-facilitated suicide as the state giving its stamp of approval to suicide. They opine that once the stigma is removed from suicide, the practice might become widespread because some persons may be persuaded to commit suicide. 87 terminally ill persons who are depressed to request the lethal 88 medication instead of fighting the disease. This is a legitimate concern because the statutes do not require all patients to undergo counseling before they choose physician-facilitated suicide.
Currently, the law takes certain steps to prevent suicidal persons from taking their own lives. For instance, prisoners are placed on 4 89
"suicide watch" if guards think that they are a danger to themselves. Ironically, prison guards take steps to prevent death row inmates from committing suicide.90 Authorities may also place persons who are suspected of being a danger to themselves and/or others on a seventytwo hour hold at a psychiatric facility.91 Members of the public are uncomfortable with the possibility of the state helping a suicidal person commit suicide. It is too much like "suicide by cop" where a person pulls a loaded gun in order to get a police officer to kill him or her.92 Some people even believe that it is unethical for the state to execute death row inmates who ask to die.
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The Oregon and Washington statutes attempt to deal with this issue by including several safeguards. If a health care professional thinks that the person is suffering from a mental illness or depression that impairs his or her judgment, the statutes require the physician to refer the person to counseling before providing the lethal medication. 94 In addition, the person is permitted to rescind the request for the 95 The statutes also mandate a waiting period between the request for the medication and the writing of the prescription, 96 which allows the physician to make sure that the patient is capable of making an informed decision about committing suicide.
Depression and mental illness should not prevent a patient from choosing physician-facilitated suicide. However, to protect persons who are clinically depressed or mentally ill, the statutes should require the court to appoint a guardian to assist them in making the decision to request the lethal medication.
Weeding Out Poor Patients and Patients of Color
The existence of inequalities in health care has been a concern in the United States for decades. 97 Consequently, it is not surprising that some people are concerned that poor people and people of color may be disadvantaged by the existence of physician-facilitated suicide. Instead of investing resources to treat certain patients, physicians may decide that it is more cost effective to just write a prescription. Terminally ill low-income patients and patients of color often do not receive the same level of treatment as their counterparts.
9 8 When the New York legislature explored the possibility of legalizing physicianfacilitated suicide, this was a major concern of the members of the task force. To illustrate, the New York State Task Force on Life and the Law stated in its 1994 report on physician-assisted suicide and euthanasia:
The risk of harm is greatest for the many individuals in our society whose autonomy and well-being are already compromised by poverty, lack of access to good medical care, advanced age, or membership in a stigmatized social group. The risks of legalizing assisted suicide and euthanasia for these individuals, in a health care system and society that cannot effectively protect against the impact of inadequate regurces and ingrained social disadvantages, would be extraordinary.
The members of the Task Force reasoned that if the law could not protect socially and economically disadvantaged persons from being given inadequate medical treatment, it could not protect them from abuses that might occur if physician-facilitated suicide was legalized.
The Oregon and Washington statutes do not specifically offer a solution to this perceived problem. Nonetheless, the concerns have been proven to be unfounded. 100 The typical patient requesting physician-facilitated suicide in both states is white, married, college educated, and over the age of 65; the patient also has some kind of cancer, has private health insurance, is enrolled in hospice care, is concerned primarily about the loss of autonomy, and dies at home.o 10 Given the demographics of the persons requesting the lethal medication, it ap'pears that the existence of physician-facilitated suicide has not unduly burdened poor people and people of color.
Nonetheless, it should be noted that the populations of Oregon and Washington are predominately white. Thus, the demographics of the patients requesting the medication may be different if physicianfacilitated suicide were available in a diverse state like California or Texas.
On the other hand, members of those populations may have a greater need for physician-facilitated suicide. Studies have shown that low-income people and people of color often receive inadequate pain treatment.102 Therefore, when they are diagnosed with terminal. illnesses, members of those populations frequently are forced to tolerate significant pain. The availability of physician-facilitated suicide may offer them a way out of their horrible circumstances. However, low-income persons will probably not be able to afford to 
N.Y. STATE DEP'T OF HEALTH, WHEN DEATH IS SOUGHT: ASSISTED SUICIDE
Overeager Physicians
Some opponents of physician-facilitated suicide are concerned about the actions of physicians. They fear that, in an effort to ease the suffering of patients and to reduce medical costs, some physicians may be too eager to prescribe the lethal medicine. According to stories on the Internet and in the news, people living in the Netherlands "carry cards saying they do not want euthanasia." 03 Recently, the media reported that clinics in the Netherlands offer mobile services for persons who want to die at home.1 04 Euthanasia and physician-facilitated suicide are legal and actively used in the Netherlands. 0 5 Opponents of physician-facilitated suicide sometimes unfairly link the two practices. Thus, those persons are afraid that, if they suddenly become ill, doctors will consider facilitated suicide as just another treatment protocol. They maintain that, to save costs, physicians may encourage patients to request the lethal medication as soon as they are diagnosed with a terminal illness. Given the staggering costs of end-of-life care, this may be a valid concern.106 This argument may stem from the distrust that some people have of doctors. For example, some people refuse to carry organ donor cards because they are afraid that doctors will be more concerned about harvesting their organs than treating them. o7
To avoid that possibility, the statutes have safeguards to ensure that patients are protected from overeager physicians. For instance, the patient must give written informed consent. 0 form must be witnessed by independent parties.' 0 9 In addition, the patient cannot request the medication without being examined by at least two physicians-the doctor who diagnoses the illness and the doctor who confirms it. 1 10 Perhaps most importantly, because the patient must take the medication without assistance, the physician's role in the process is limited. Thus, the physician does not have the option of euthanizing the terminally ill patient.
The Floodgates
According to some people, the availability of physician-facilitated suicide may open the floodgates for people who normally would not consider suicide to start committing suicide. Those people raise the specter of a "Jim Jones" kind of mass suicide movement.
They fear that, instead of taking advantage of comfort care or hospice care, terminally ill patients will choose to take the lethal medication. The fear is that some patients who have the possibility of going into remission may miss that chance because they select physicianfacilitated suicide too early in the process.112
The statutory reporting requirements will help to safeguard against this happening." Both statutes require annual reporting of patients requesting the lethal medication. Thus, the appropriate state agency will be able to monitor the trend of patients taking the medicine.
Reports 116 These data suggest that some terminally ill persons requested the medication not because they wanted to commit suicide, but because they were comforted by having the ability to do so if their suffering became unbearable. As part of the legalization and regulation of physician-facilitated suicide, legislatures in Oregon and Washington tried to alleviate some of the most commonly raised concerns. However, the legislatures need to amend the statutes to deal with other potential problems.
B. 1ssues Yet to be Resolved by the Legislature
Death Tourism
A number of newspaper articles and a few documentaries have focused upon international "death tourism."' 1 7 International death tourism occurs when U.S. citizens go to places like Switzerland 18 and the Netherlands to receive lethal medication to commit suicide.l 1 9 Similarly, domestic "death tourism" would happen when patients from other states go to Oregon or.Washington to obtain the right to physician-facilitated suicide.120 Given the ease in which persons can travel from state to state, domestic death tourism may become a problem. Death tourism will make it difficult for the state to monitor the use and distribution of the lethal medication. It also undermines the public policy of states that have chosen to make physicianfacilitated suicide illegal. 
ETHICS & PUB. POL'Y 53, 60 (2003).
The legislatures have taken limited steps to discourage domestic death tourism; for example, by making residency in the respective state a requirement.121 However, the residency requirements are inadequate to discourage terminally ill persons from travelling to those states to obtain the lethal medication. We live in a mobile society, so it is easy for persons to travel from state to state. In addition, it is not complicated for persons to establish state residency. Under both the Oregon and Washington statutes, it is easy and inexpensive for persons to become residents.
Furthermore, nothing in the statutes requires patients to take the medication in the state. Patients can obtain the medication in Oregon or Washington and take it elsewhere. Opponents of physicianfacilitated suicide fear that this may make it difficult for the state agencies to monitor the use and abuse of the medication. The physician is not required to be in attendance when the medicine is taken and the annual reports show that a significant percentage of the cases involved patients taking the lethal medication without the presence of physicians.122 Unlike in the Netherlands, nothing in the Oregon and Washington statutes mandates that the physician has a long-standing relationship with the patient prior to writing the prescription for the lethal medication.
To resolve this issue, the legislatures should strengthen the residency requirements. For example, the person could be required to stay in the state for a certain number of days before having the right to obtain the documents that make him or her a resident of the state for purposes of requesting the lethal medication. This is the procedure in place for obtaining benefits that states reserve for their citizens like marriage licenses, in-state tuition, and welfare benefits. By limiting the potential patients eligible to obtain the medication to the true residents of the states, the legislatures may be better able to protect the patients from abuse.
Unused Medication
According to some opponents of physician-facilitated suicide, a practice just as dangerous as domestic "death tourism" may be the distribution of the medication to people other than the patient.
12 3 The statutes do not prevent persons from giving or selling unused medication to other persons. While the Washington statute requires that the unused medication be discarded in a lawful manner, no mechanism exists to monitor what happens to the medication after it is dispensed. The 2010 Washington Report indicated that there was evidence that only fifty-one people died after ingesting the medication during that year out of the eighty-seven to whom it was dispensed. 125 Further, the 2011 Oregon Death With Dignity Act Report stated that 114 patients received prescriptions for legal medication, but only 71 persons died from ingesting the medication. Hence, the medication obtained by the remaining people was either unaccounted for or unused.
As the number of patients requesting physician-facilitated suicide increases, this may become a major problem. Currently, teenagers routinely raid their parents' medical cabinets looking for a quick high. A dangerous new activity is the "pharm party" where teenagers and young adults toss different pills into a bowl and pass it around so they can take a random selection of pills to get high.126 If some of the unused lethal medication ended up in one of those bowls, it would be a major tragedy.
A possible resolution to this problem is to assign a social worker to the person electing physician-facilitated suicide. That person could be responsible for following up to determine if and when the persons ingested the lethal medication. If the medication is not ingested within a reasonable period of time, the patient would be required to return the medication to a central location so it could be destroyed.
Another option is to track the lethal medication through a prescription drug monitoring program (PMP).127 Currently, forty-one states have agencies set up to monitor the distribution of prescription drugs.128 Oregon recently created such a program,129 and while Washington has not yet done so, it could do so easily. The lethal medication can be labeled and given a tracking number. The patient's estate could face a penalty if the unused medication is not returned to the state agency for disposal. Because the physician writing the prescription has to be a resident of the state, the number could be assigned at the time the prescription is written. The legislatures could also mandate prescription drug "take back" orograms similar to the programs that permit persons to turn in guns. f
Doctor Shopping
The statutes contain no clear definition of "competency"; that determination is made by treating physicians. Thus, opponents of physician-facilitated suicide fear that some patients and their family members may engage in "doctor shopping" so that the patient can be declared competent to request the lethal medication. After a medical professional determines that a patient is incapable of requesting the lethal medication, that should be the end of the story. However, under the current regimes, the patient and the patient's family members can keep having the patient evaluated until a physician concludes that the person is competent.131
A prime example of doctor shopping is the situation involving Oregon resident Kate Cheney.132 Kate, an eighty-five-year-old woman who lived with her daughter, suffered from terminal stomach cancer. Kate told her daughter, Erika, that she was considering
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483 the Availability of Physician-Facilitated Suicide physician-facilitated suicide. Erika accompanied Kate to Kate's treating physician who referred her to a psychiatrist so she could be evaluated. After that examination, the psychiatrist declared Kate ineligible for physician-facilitated suicide because she was cognitively impaired. The psychiatrist was concerned because Kate could not remember recent events and people. He also thought that Kate's family was pressuring her to request the medication.
The psychiatrist's opinion angered Erika, so a representative from Kate's HMO recommended that Kate seek a second opinion from an outside consultant. As a result, Erika took Kate to a psychologist who said that she was competent. The psychologist declared Kate to be capable of requesting the medication even though he noted that Kate was having short-term memory problems and was being pressured by Erika to request the medication. After the opinion by the second psychologist, Kate received the lethal medication.
Erika subsequently sent Kate to live in a nursing home for a week, during which time Kate did not ingest the medication. During her stay at the nursing home, Kate repeatedly begged Erika to let her return home. Finally, Erika relented and took Kate back to her house. It was not until Kate left the nursing home and returned to Erika's house that she took the lethal medication and died. To resolve issues like the ones raised by Kate's story, the legislature should appoint an independent board to evaluate the competency of a patient requesting the medication when two or more doctors disagree. That board should also be responsible for investigating abuse complaints. To be competent to request the medication, every patient should be required to undergo counseling with an appropriate medical professional. Once the professional declares the person to be capable of requesting the lethal medication, the person would be eligible to get the medication. However, if the professional concludes that the person suffers from clinical depression or another condition that impacts the person's mental capacity, the person would not be approved to receive the medication unless the psychological condition is resolved. 
III EXPANDING THE AVAILABILITY OF PHYSICIAN-FACILITATED SUICIDE
The current system in place fails to serve the needs of two categories of patients. Some patients, like Mary, who suffer from diseases that destroy the physical body, are not considered terminal because their doctors predict that they will survive longer than six months. In those cases, the doctors use their medical judgments to conclude that the patients will die at some specified time in the future. A patient in that class has a predicted expiration date, but that date is too far in the future for the patient to be labeled as terminal. Another group of patients like Anna suffer from progressive, irreversible brain disorders that gradually destroy their memories and their abilities to learn, reason, and make decisions. Those patients can physically survive their conditions for an indeterminate period of time. Therefore, for purposes of requesting physician-facilitated suicide, those patients are not recognized as being terminal. The law needs to be expanded to serve the needs of patients in both of those groups.
The primary goals cited for legalizing physician-facilitated suicide include the following: permitting terminally ill patients to die before they lose autonomy, easing the pain and suffering of terminally ill patients, and reducing the costs of end-of-life care. Expanding the availability of physician-facilitated suicide is consistent with those objectives.
A. Planning for Terminal
Under the current statutes, the terminally ill patient must take the lethal medication without assistance. 134 Once the physician writes the prescription, his or her role in the process ends. To avoid abuse, doctors should not be allowed to help their patients take the lethal medication. Permitting that would be too much like legalizing active euthanasia. 13 5 Active euthanasia takes the decision out of the patient's hands and permits the physician to decide when the patient should die. Such a process would undermine the trust between doctors and patients and the doctor's role as healer. Nonetheless, there should be a procedure which allows the patient to take control of the process by requesting assistance from a friend or family member.
Some patients have progressive diseases that may prevent them from being able to take the medication. For instance, persons with Amyotrophic Lateral Sclerosis (ALS) may only be able to take the medication in the early stages of the disease when they are unlikely to have a "terminal disease" within the meaning of the statutes. Those patients may feel pressure to request and take the lethal medication before they are really ready. They may fear that if they wait too long, they will not be able to take the medication without assistance. This is a valid concern because the Oregon statute prohibits lethal injection, so people who are unable to swallow may not be able to take the lethal medication.' 3 7
If the proper safeguards are put in place, those patients should be able to receive physical assistance to take the medication. In some cases, this may entail the medication being administered through a feeding tube. This is consistent with the way that disabled persons have been treated in other areas of the law. For instance, physically incapacitated persons can receive assistance to sign their wills.13 One option is for the statutes to be amended to permit the patient to include a clause in the written request form indicating his or her desire to receive assistance when taking the medication. 3 9 Under the current versions of the statutes, the person is not permitted to request the lethal medication until he-or she has been diagnosed with a terminal disease.1 40 There should be a system in place for a person to request physician-facilitated suicide before he or she becomes terminally ill. For example, a provision for physicianfacilitated suicide could be added to a living will or a health care directive.141 At that time, the person is thinking clearer so the competency issue would be better addressed. Medication and pain may cloud the person's judgment after the doctor starts treating the disease. Also, the request for the lethal medication will probably be more voluntary prior to the terminal diagnosis. After the person is diagnosed with a terminal disease, he or she may be motivated by fear or guilt to request the medicine. Those emotions may come from not wanting to be a burden on family members.142 Even if the person requests the medication in advance, he or she can either rescind the request or simply choose not take the medicine.
B. Getting to Terminal
My biggest concern is that the opportunity to seek aid in dying is not available to more patients-patients in situations similar to Mary and Anna. The statutes define terminal disease as "an incurable and irreversible disease that has been medically confirmed and will, within reasonable medical judgment, produce death within six months."' 4 3 To extend physician-facilitated suicide in more deserving cases, I recommend removing the durational requirement and broadly interpreting the meaning of terminal.
Physical Conditions
A person suffering from a disease that cannot be cured or adequately treated and that a doctor reasonably expects to result in death should be considered terminal. If the condition is incurable and irreversible, why should the person have to die within six months? Even some doctors disagree with limiting physician-facilitated suicide to persons who are predicted to die within six months.
14 4 The longer 141 There are three main types of advance directives. JESSE DrUKEMINIER, ROBERT H.
SITKOFF & JAMES LINDGREN, WILLS, TRUST, AND ESTATES 457 (8th ed. 2009).
In instructional directives like living wills, the person states the level of medical treatment he or she wants to receive in the event he or she becomes incompetent or terminal. Id. In proxy directives like durable health care power of attorneys, the person appoints a third party to make health care decisions in the event the person is not able to do so. Id. In hybrid directives, the person both appoints a third party to make medical decisions and indicates his or her treatment preferences. Id. 142 Kawai, supra note 99, at 797.
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It does not seem fair that Mary, who was predicted to die in eight months, would have to suffer for two months before she was eligible to request the medicine. Once a doctor diagnoses a person with an incurable disease that is expected to result in death, that should be sufficient to trigger the application of the physician-facilitated suicide statute. Otherwise, the patient may take steps to hurry the progression of the disease so that they can get to the six-month mark with the minimum amount of suffering. For example, the person may refuse treatment or not take the prescribed medication.
Mary was forced to suffer because her cancer was not aggressive enough. However, she still had to live with the physical pain caused by the disease and the emotional pain of knowing that her body was being attacked by a disease that would kill her. The legislatures should remove the six-month requirement and give a person who has been diagnosed with an incurable and irreversible disease the opportunity to request the lethal medication.
If the six-month requirement is removed, persons may be worried that patients with chronic illnesses or disabled persons may be considered terminal. Members of the public would probably be uncomfortable with a system that permits those persons to request the lethal medication. But I am not advocating that the legislatures remove the terminal requirement. Thus, the availability of physicianfacilitated suicide would still be limited to persons suffering from medical conditions that doctors reasonably expect to result in death in a certain time period-however, that time period may be shorter or longer than six months.
Another option available to the legislatures is to adopt the definition of terminal illness included in the Uniform Rights of the Terminally Ill Act (URTIA).145 Under the terms of that statute, a terminal condition is one that is "incurable and irreversible."l4 The condition must be one that a doctor predicts will "result in death within a relatively short time" unless the patient receives lifesustaining treatment. 147 The drafters intentionally used the phrase "relatively short time" instead of requiring death to occur within a certain time period. By using that broad phrase, the drafters hoped to give physicians the flexibility to evaluate patients on a case-by-case basis.
14 Several states have adopted versions of the URTIA.1
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A final possibility is for terminal to be triggered by the stages of the diseatse. Most diseases have several stages. o Once the patient is in the end stage of the disease, he or she should be classified as terminal. Some conditions like end-stage renal failure are fatal, but doctors cannot predict exactly when the patient will die. Patients with that condition can live and suffer for years.
The focus should be on the progression of the disease and not on the amount of time that the person is predicted to live. For instance, a person diagnosed with stage-two breast cancer may progress to stage four faster than someone diagnosed with stage three. If the person is in the final stage of the disease, the next stage is death. Thus, that person should be considered to be terminal for purposes of requesting the lethal medication.
Brain Disorders
Presently, in order to be a candidate for physician-facilitated suicide, the person must be diagnosed with a condition that results in physical death. Thus, persons like Anna are not permitted to seek assistance to exit gracefully. To remedy this, the legislature should remove the death requirement from the definition of terminal or redefine death to include non-physical death. The changes would apply to persons suffering from dementia and other progressive, irreversible brain disorders. Dementia is a gradual and progressive loss of memory, thinking, and reasoning skills. 1 One example of dementia that could be classified as a terminal mental condition is Alzheimer's disease.152
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A person who is suffering from an incurable and irreversible mental disease that significantly impairs his or her quality of life should be considered to be suffering from a terminal condition. Thus, the person should be given the option of selecting physicianfacilitated suicide. The person can achieve that goal by making physician-facilitated suicide a part of planning for incapacity. To that end, the person should be able to include his or her preferences in a living will or another type of advance directive. The person should also be able to choose physician-facilitated suicide in the earlier stages of his or her disorder.
In the alternative, the courts and legislature should broadly interpret the word "death" to include mental death as well as physical death. The definition of death is still evolving because of advances in medical technology. Thus, the law has recognized different definitions of death. Historically, "death" was defined as the cessation of a person's heart and lung functions; a person was declared dead when the heart stopped beating.' 5 3
However, medical advances have made it possible for a person to breathe artificially and for the heart to beat indefinitely. This became a problem when the person was an organ donor.' 5 4 To keep the organs viable, the patient was kept on a ventilator. As a result, the person was breathing and had a heartbeat. Thus, under the legal definition of death, the person was still alive. Doctors were reluctant to harvest organs from a live person. 155 In response, Dr. Henry Beecher and a group of other physicians formed an ad hoc committee at the Harvard Medical School to consider expanding the definition of death. 156 The committee issued a report advocating for the recognition of whole-brain death. Kansas became the first state to recognize brain death statutorily.Iss In 1980, the President's Commission for the Study of Ethical Problems in Medicine proposed a model statute to expand the definition of death. The result of that proposal was the Uniform Determination of Death Act (UDDA). The Act states, "An individual who has sustained either (1) irreversible cessation of circulatory and respiratory functions [heart death] or (2) irreversible cessation of all functions of the entire brain, including the brain stem [whole-brain death], is dead." 1 5 9 Some persons contend that the law should recognize higher brain death. Persons supporting that theory of death argue that the irreversible loss of higher brain functions, including personality, memory, and consciousness, is technically death. 1 6 0 The brain dies in stages, so the option of terminal mental disorders should not be removed from the table.161 But life is not just breathing; it is living. Once a brain disorder causes a person's quality of life to be totally depleted, that person should have the option of being declared mentally terminal. The purpose of the physician-facilitated suicide statute is to permit a person to die with dignity.16 Persons suffering from incurable and irreversible brain disorders may experience even more indignities than persons suffering from terminal physical conditions.
If Anna had been given the option in the earlier stage of her disease to select physician-facilitated suicide, she might have requested the lethal medication. To prevent abuse, persons suffering from brain disorders should have to preselect physician-facilitated suicide prior to their diagnosis. Even after the diagnosis, if the doctor indicates that the person is still capable of making an informed decision, he or she should be able to follow the procedure to request the lethal medication.
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CONCLUSION
Persons suffering from physical conditions that will lead to death in six months should not be the only persons permitted to exit gracefully. As long as the safeguards in the statutes are followed, there is no good reason to prohibit persons suffenng from irreversible and incurable physical diseases that lead to death from being classified as terminal.
In addition, persons diagnosed with irreversible and incurable brain disorders, like severe dementia or Alzheimer's disease should be able to avail themselves of the rights provided by the physician-facilitated suicide statutes. Alzheimer's patients suffer a slow, painful death. They revert to childhood and forget everyone around them. The mental death they suffer is similar to the physical death experienced by terminally physically ill patients. During the early stages of the disease, most persons are still competent enough to request physicianfacilitated suicide. Therefore, the statutes should be amended or interpreted to give them that option. The Oregon and Washington statutes should be amended to give patients like Mary and Anna the chance to exit this life gracefully.
